IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLSTATE | NDEMNI TY. CO. as
subr ogee of STEVEN CLAUSER

Plaintiff, : ClVIL ACTI ON
v. : No. 10- CV- 5360

BRANDY MARTI N and
DUSTI N MARTI N,

Def endant s.

VEMORANDUM AND ORDER

Joyner, C.J. July , 2011

This case conmes before the Court as the result of the notion
of Defendants, Brandy and Dustin Martin, for Leave to File a
Third-Party Conpl ai nt agai nst Steven C auser, subrogor of
Plaintiff, Allstate Indemmity Conpany. For the reasons set forth
in this Menorandum Defendants’ Mtion is denied.

| . Fact ual Backgr ound

The instant case arose out of a house fire on April 8, 2010
at 424 Stuart Lane, Anbler, Pennsylvania 19002. (Doc. 14, Pg.
2). The damage fromthe fire resulted in Plaintiff Allstate
payi ng the owner of the house, Steven O auser (“Cl auser”), over
$165,000 in benefits, pursuant to their contracted insurance
policy. 1d. Plaintiff then brought this action on Cctober 12,
2010 as subrogee of C auser, against Defendants Brandy Martin and

Dustin Martin, who were C auser’s tenants and who Plaintiff



bel i eves were responsible for causing the conflagration. 1d. On
Decenber 29, 2010, Defendants filed their Answer to the
Conmplaint. 1d. Follow ng discovery, on June 14, 2011

Def endants filed a notion seeking leave to file a third-party
conpl ai nt agai nst Clauser. |d.

1. Legal Standard

Third Party Practice is governed by Fed. R Gv. P. 14,
whi ch states in relevant part:

A defending party may, as third-party plaintiff, serve a sunmons and
conplaint on a nonparty who is or may be liable to it for all or part of
the claimagainst it. But the third-party plaintiff nust, by notion
obtain the court’s leave if it files the third-party conplaint nore than
14 days after serving its original answer.

Further, the Eastern District has adopted Local Cvil Rule

14.1, “Tinme of Motion to Join Third Party,” which provides that:

(a) Applications pursuant to Fed. R Civ. P. 14 for leave to join
additional parties after the expiration of the tine limts specified in
that rule will ordinarily be denied as untinely unless filed not nore
than ninety (90) days after the service of the nmoving party’ s answer.

If it is made to appear, to the satisfaction of the court, that the
identity of the party sought to be joined, or the basis for joinder
could not, with reasonable diligence, have been ascertained within said
time period, a brief further extension of time may be granted by the
court in the interests of justice.

Moreover, as with any notion, Defendants’ Mdtion for Leave
to File a Third-Party Conplaint nust, “state with particularity
the grounds for seeking the order...” Fed. R Cv. P
7(b) (1) (B).

[, Di scussi on

Third-party conplaints under Rule 14(a) “are characterized

by the defendant’s attenpt to transfer to the third-party



defendant the liability asserted against himby the original

plaintiff.” Baltinore & Chio R Co. v. Central Ry. Services,

Inc., 636 F. Supp. 782, 786 (E.D. Pa. 1986) (quoting 6 C. Wi ght
& A. Mller, Federal Practice and Procedure § 1446, at 257
(1971)). The Baltinore Court further noted, “[a] nere factual
relationship is insufficient under Rule 14.” The third-party
defendants’ liability cannot sinply be an i ndependent or rel ated
cl ai mbut nust be based upon plaintiff’s claimagainst
defendant.” |d.

Her e Defendants seek to recover their security deposit and
damages for | ost property through the filing of a Third Party
Conpl ai nt agai nst Cl auser. In so doing, Defendants claimthat
Cl auser’ s negligence and disregard of a known dangerous condition
contributed to the fire. (Def.’s Mot., 1Y 11-12, Doc. 13).
Beyond the aforenentioned clains, Defendants’ notion is vague,
sinply alleging that the fire was deened to have resulted from an
inproperly wired outlet, a condition of which C auser was
allegedly aware. (Def.’s Mot., § 10, Doc. 13). However, neither
Def endants’ Modtion, nor the depositions of Fire Marshal of Upper
Dublin Townshi p Ti nothy Schuck and Robert Scholly of the Code
Enf or cenent Departnent of Upper Dublin Townshi p provide any
support for this assertion. To the contrary, Schuck stated in
his deposition that both the interior and exterior outlets of the

house were ruled out as the cause of the fire. (Doc. 14-1, Pgs.



94, 107). Based on the clains in Defendants’ notion, and absent
a copy of their pleading attached to the notion, it appears that
Def endants seek to sinply assert new clains for refund of their
security deposit and damages for property lost in the fire via a
Third-Party pleading, which is inproper.

Even if Defendants had properly submtted a draft of a
pl eadi ng asserting contributory clains against M. C auser, the
claimwould still be inproper under Fed. R Cv. P. 14(a).
Subrogation is defined as the “substitution of one person in the
pl ace of another with reference to a lawful claim demand or
right, so that he who is substituted succeeds to the rights of
the other inrelation to the debt or claim and its rights,

remedi es or securities.” Black's Law Dictionary (6'" ed. 1990).

Wth regard to an insurance conpany, “the right to stand in the
insured’s shoes and to collect fromthe tortfeasor once it has
paid the insured an anmount representing the tortfeasor’s debt is

called the insurer’s right to subrogation.” Public Service Mit.

Inst. Co. v. Sherry Kidder-Friednan, 743 A 2d 485, 488 (Pa.

Super. 1999). In addition to the ability to assert clains in
pl ace of its subrogor, Allstate is also subject to all defenses

that could be raised against M. Causer. Reyna v. Phoenix Ins.

Co., No. 10-588, 2011 W 902424, at *2 (MD. Pa. Mar. 15, 2011).
Though not explicitly stated by the Third Grcuit or a

Pennsyl vania District Court, the Appellate Court of Illinois



provi des the persuasive statenent that, as a matter of |aw, an
i ndi vi dual (such as Clauser in the instant case) cannot be liable

intort to hinself. Gov't Enployees Ins. Co. v. Buford, 788

N. E. 2d 90, 98 (Ill. App. 2003). As such, a subrogor “cannot be
liable in contribution to the defendant for damage to his own
property.” 1d. at 98. “Whatever contributory negligence that
[ subrogor] may have been guilty of that proxinately caused damage
to his [property] m ght well have been the basis for the
def endant asserting an affirmative defense against plaintiff’s
claim but it could never formthe basis of an action for
contribution against [subrogor].” 1d. Defendants do not have
the ability to bring a third-party clai munder Rule 14(a) agai nst
M. C auser, because he cannot be liable in tort to hinself.
Rat her, Defendants’ assertions should properly be filed as
affirmati ve defenses or as a counterclaimagainst Plaintiff.
Finally, as provided by Local Rule 14.1, Defendants had
ninety days after they filed their Answer on Decenber 26, 2010 in
which to bring a third-party claim Defendants, however filed
the claimin an untinely fashion on June 14, 2011. Wile the
Court may be | eni ent when evidence to support such a claimis
di scovered outside the ninety-day allotnent, the statute outlines
that a “brief further extension of time” wll be granted in the
interests of justice. E.D. Pa. Local Rule 14.1. Waiting al nost

six nmonths to file the notion (three nonths after the depositions



of M. Schuck and M. Scholly), and providing i nadequate
reasoning for its delay, Defendants do not neet the required
standard under Rule 14.1. As such, Defendants’ notion is al so
untinely and is denied for this reason as well.

| V. Concl usion

For all of the foregoing reasons, the Defendants’ Motion for
Leave to File a Third-Party Conplaint is denied as set forth in

the attached order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLSTATE | NDEMNI TY CO. as
subr ogee of STEVEN CLAUSER

Plaintiff, : ClVIL ACTI ON
v. : No. 10- CV- 5360

BRANDY MARTI N and
DUSTI N MARTI N,

Def endant s.
ORDER
AND NOW this 12th day of July, 2011, upon consideration of
Def endants’ Motion for Leave to File a Third-Party Conpl ai nt
(Doc. No. 13), and Plaintiff’s response in opposition thereto
(Doc. No. 14), and for the reasons set forth in the acconpanyi ng
Menmorandum it is hereby ORDERED that Defendants’ Motion for

Leave to File a Third-Party Conplaint is DEN ED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, C. J.




